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The National Sand and Gravel Association and sundrv ot>ier parties 
having filed a petition with the Adrai. istrator for the exenntion of the 
dredging and ezca-UBtinf. of sand and gravel fror' surface or or.cn-cuts, and 
necessarjr milling activitv incident tliereto, .'f̂rora the ma:-iravm hours provi
sions of the Fair Labor Sti-ndards Act of 1936 as an industry of a s'&sonal 
nature pursuant to Section 7(b)(5) of 'the Act and Fart 526 of tlie Regula
tions issued thereunder, t.he Adrainistrator ."-ave notice of a publ:\c corabined 
hearing on several surface or open-cut raining industiies to be held at tlie 
Raleiph Fotel, 12th Street and Pennsylvania Avenue, 1*. '.'., ".'ashinjiton, D. C , 
to coraraence at 10 o'clock a.ra., June 19, 1939, before the undersigned as 
Presiding Officer. 

Rirsuant to notice the undersip-ned convened -bhe learinr and an 
opportunity was afforded to all vjiio appeared to present testir:ony and to 
question v/itnesses throufb the Presiding Officer, Appearances '"/ere entered 
for and against the application ar.d by agreera.ent supplementary data v.ere 
filed subsequent to the hearing. 

The dredging and exca-vating of sand (but not industrial send)i/ 
and gravel frora surface or open-cuts were defined 'in the notice of hearing 
to mean the extraction of such sand end gravel i'roiii pit, ban!-; or marine 
deposits by hand or pov/er m.ethods including the necessary raiilling activities 
incident thereto but not erabracing any underground operatio.ns. 

The present findin;s relate solely to sane and travel and not to 
any of the other industries included within the peneral scope of the 
hearing. 

The national Sand and Gravel Associatior, appeared in sunport of 
the application on behalf of all cora-'ercial sand and •travel producers in the 
United States. Its 0T,\-n me"iPbership produces 65 'oer cent of 'the total, I'uch 
of the evidence presented hy the Association r̂ as obtained frora questionnaires 
circulated to all coiiraercioJ. sand and ; ravel companies. 

The American Federation of Labor anpeai-ed in om^'osition to the 
application. 

Sand and fravel is excavated frora. banks or pits by the use of 
pov/er shovels, drag lines, pov/er scrapers and slack-line cable-v/ay excavators. 
I-'arine deposits are usually excavated by raeans of pump dredges, ladder 
dredges or dipper dredges. The products are then put throunh a plant wh.ich 
sizes, v/ashes, and grades thera. After trc-atraent, they may he shipped or 
stock piled. • • ' • 

^ "Industrial sand" on v/hich testiraony v/as tal-en at the hearing but which 
is not considered in this Deterraination includes glass, raoulding, 

• grinding and polishing, fire, furnace and engine send, 
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I t seervs to he a f cne ra l p r a c t i c e to shn-- fror. the s tock p i l e both 
dur ing the p ro ruc t ion season and din'i?.if the season v,t.en product ion i s 
suspended. Shipraents frora t'';e s tock p i l e during -the season in r.'i'..ich no 
onera t ious a re c a r r i e d on a re not considered p a r t of production b-<' -bhe 
a M p l i c r n t s . 

Send and gra-'/el a r e araong the 'r:ore ira.portcn,t forras of aggregates 
•wiiich f ind use in the constractrl^ui i n d u s t r i e s , , 

Since construct ion, s p e c i f i c a t i o n s norra^-lly c r l l fo r -.T.shec sand 
and g r a v e l , t h e r e i s v i r t u a l l y no coi jnercial raar^-et for u-;.iv.r£i.shed sand and 
g r a v e l . In f a c t , t he a p p l i c a n t s con.sider v.'uter one of the ra.aternals 
neces sa ry fo r the product ion of t h e co:"j'ieroial prodi.iot. 

The t r ea tmen t p l a n t s , i n v a r i a b l y unl-^eated and f r equen t ly open, 
a re sitxxated e i t h e r ad jacent to the exca-vation or loca ted a mile or TO avay. 
I r t he l a t t e r c a s e , -bhe raaterial i.-s t r a n s p o r t e d frora the s i t e of excavat ion 
t o the p l a n t by b a r g e , tru'ok, t ra . in or conveyor, ' l i e r eve r l o c a t e d , tl':e 
t r ea tmen t n lan t i s alv,'ays operated ao an i n t e g r a l p a r t of the excavat ing 
o p e r a t i o n , -, . 

- - Sand and prax'el operatio.n.s are conducted tl rou.i hout the e n t i r e 
United S t a t e s , because the products are of lovr value per u n i t of vol\irao 
and y'ei,-ht, long hau l s from the t reatraent p l an t t o -f e r-oint of use a i e 
i r a p r a c t i c a l . The ave ra r e land hau l v/as s a id t o he 45 to 50 n . i l e s , a-:d t.h.e 
average v a t e r ha^^l approxir!'.atelY 30 ra.iles. Thus sand and f ravel -ilants a re 
corapet i t ive only v-ithin ra-bher narrov.r t e r r i t o r i a l l i r a i t s . 

In additio?' ' t o a very larr-'.e nuraber of very .^raall sand and gravel 
opera t ions with an unlc'.own volume of eraployment and p roduc t ion , t h e r e -i.̂ ere 
in 1935 almost 1800 coraraercial operat.-'.ons l i s t e d by bhe 1935 Census, wi th 
products valued a t .j54,000,000 and eraploy.^ent di'.ring -bhe peak raonths of 
10,000 vrage e a r n e r s , Tl-iere v/ere a l s o a cons ide rab le number of non~co;'.•^•ercial 
o p e r a t i o n s , i . e . , for the ra.ost p r r t , ope ra t ions cond\icted hy var ious 
govemra.ental a r enc i e s for the product ion of sand and f-ravol for uso on t h e i r 
o-i=/n p r o j e c t s , and no t for s a l e . 

Sand and gravel opera t ions in the United S t a t e s take p lace dur ing 
a season ra i i r ing frora apnroxiraately four raonths t o trrelve months. Turing 
t h i s p e r i o d , of cour se , a t l e a s t sorae of the opert i t ions a re in terru .pted by 
incleraent v/eather in a d d i t i o n t o such interru'>tio.-'is as jnay be caused by 
breakdovn of raachinery, e t c . 
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It is clear from data submitted by the applicants that in those 
areas of the United States that have comparatively cold vdnters, (in general 
the more northerly areas), sand and gravel plants shut down and cease 
operations for an extended period. More spccifidally, in those areas in 
which the average temperature during the months of December, January and 
February is 25 degrees Fahrenheit or less, over 90 percent of all sand and 
gravel production takes place within a six months period, and all but a 
negligible amount is produced within seven months. Thus sand and gravel 
operations are substantially shut down for six months and completely shut 
down for about five months. This shutdown is primarily caused by (l) 
the impracticability of excavating frozen sand and gravel; and (2) the 
impracticability of washing sand and gravel after excavation, in freezing 
weather. In a practical sense, the materials excavated, handled and 
processed by the industry are unavailable in the form in which they are 
normally excavated, handled and processed, i.e., as unfrozen sand and gravel. 
It may be noted that there is a concurren't falling off in demand because of 
constnictlon specifications, but tliis does not appear to be a determining 
factor. The len?.th of the operating season varies directly though not 
precisely 'with normal vdnter temperatures, but complete v/inter shutdov/n of 
all plants does not occur beyond -the 20 degree-25 degree average December-
February temperature zone. Thus in a general way, under the effect of 
similar climatic factors, there, is a northern branch of the sand and gravel 
industry that conforms to the requirements set forth in Section 526,3 of the 
Regulations, The southern branch, on the other hand, does not conform to 
these requirements, Llany of its plants do not shut down at all and there 
is no normal shutdown of any extended period. Such cessation as may exist 
is caused rather by a falling off in demand than by the effect of climatic 
factors on the availability of materials. 

The line between the northern and southern branches, as defined 
above, cannpt be dra'wn for practical purposes with mathematical exactitude. 
It is impractical, for example, to define the northern branch as including 
all plants that lie in the isothermic belt below 25 degrees on Figure 5 of 
the Atlas of iimerican Agriculture prepared by the United States Department 
of rtgrici^lture because this map is not generally available and also because 
it does «iot readily lend itself to thi'' type of reference use. Furthermore 
plants immediately outside this belt frequently are subject to approximately 
the same climatic factors as plants immediately within it. Therefore, to 
give practical effect to the statutory exemption, I find it necessary and 
desirable to include within the northern branch of the industry all plants 
in all counties witldn the belt or touched by the 25 de'̂ TeG isotherm, A 
list of such counties will be found in Appendix A, The available information 
in the record indicates that the northern branch of the industry as thus 
defined will include all plants that shut down substantially for about six 
months or more, and completely for about five months or more, because freez
ing weather makes unfrozen sand and gravel unavailable during the shut-doT.m 
period. However, since the evidence in the record does not entirely preclude 
the possibility 'that some plants or groups of plants outside the above-
defined geographical area do in fact operate in the same manner aid for the 
same reasons as the typical plant in the northern branch described in the 
preceding paragraph, I find that a supplementary determination shoula be made 
for such plants or groups of plants, if any, upon a proper shovdng of facts. 
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•, • .'•"''yA:-- ••:;;.:'"".;•«-•-• ' i.̂ ii •,. . r y '• . '•••••-y •..''• 

'..'i-cycy'.-''y'^y"i-^,..-^ -• ••̂ •- DETEEIN..TION .''C-yy-'̂ r̂•-'.-•" '•.•••••''•••' '̂ ''"•'-.'.• '̂-vr••••••̂  

*;' On the v±i.ole record I find and deterr-^ine that : . ••'.'•-'' 'iii'- '.r-''-

'**' 1. There is a hr..nch of the sane and gravel industry (as defined 
herein) -diereiii the plants norrajilly shut dovjn for about six ra.or.ths each 
yeur, except for an insubGt:..ntio.l ara.ount of production that ra.ay be produced 
shortlAT- before or shortlv after the raain production season. This branch is 
located in the coldor and, in general, more northerly parts of th.e United 
States; and •-.: • .,• -.̂  , .. ...̂  . ;• . ^.y. ._ ... :,• . • ._.. 

2, There is a southei-n. br...Tich of tho industry v.'hercin the plants 
do not shut dov/n at a l l or do not norraally shut dov/n. for a siibst;.n.tial 
period each yearj and 

3, The plants in the northern branch cease opcr^ition annually 
at a regularly recurring sta.son cf the ye;:„r, except for sales , raaintenance, 
a.nd similar v/ork, because the rax'storii. Is used by the .industry are not available 
for excrvation, handling and processinf in the forra in v/hich they raust be 
excavated, handled, and processed, i . e . , us unfrozen sand and gravel, because 
of cliraatic factors; and i, yy- ;'::••:> , •;-••'• >.y''y. •.... 

4, Tho northern branch of tho sand and gravel industry is an 
industr-v of a seasonal nature r.dthln the raea.ning of Soction 7(b)(3) of the •":'•' 
Act and Part 526 of Regulations issu'd thereunder; and •, .„̂ -

5, The southern branch of the sand and grtvol industry is not 
an industry of a seasonal nature mthin. tho n.oanin,' of th.e .'.ct and th.e 
Regulations; and 

6, For tho purpose of this Doterraination tl\e sand and grrvel 
indi-i.stry sball ra.6an the GXC;.-.'.••;. tion cf sand and gravel, 'jut not industris..l 
sand, frora. oncn cuts, inclLV-'inf. n.cocss;: ry railli-.-g opcratio.rs incident ,:•:.•,'.;• 
thereto; and •, 5,-.-;....- , -,:•,,• •.-,..• ..;. „ • .. .r'-i..-i...--'', 

7, For the purpo;-:;:. of this Deterraination bhe northern branch, of 
the sand and gravel industry shall include a l l plants located ir counties 
that l i e i/.-ithin the isothcrraic belt oeloti 25 cogr&es Fahrenheit or are 
touched hy t}-..c 25 degree isobhcrra on Figi.rrc 5 of the j'.racrican . ' t las of ^ • 
Agriculture issued h-r the ffnitod St.'.tos Departraent of .hrriculture, Tho •.!''•• 
said comities arc l is ted in Appendix J.. attr.chvd hereto cjid incorporated -.e . 
herewith by refurenoo, • " ' 'C'-' ' 

. • • j i ' i ' * ' * ' ' " 
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8 , This d o t e r n i n a t i o n s h a l l be wi thout p re jud ice to a 
supplementary deter ra inat ion en la rg ing the scope of the NorthL,rn 
branch by the i n c l u s i o n t h e r e i n of such p l an t s or groups of p l a n t s , 
i f any, r s opera te in the sara.c ra^anncr and for the s£.ra-e reasons as 
tbo p l a n t s i.n 'bhe i;orth,em hn.nch d^^scribed in paragraphs 1 and 5 
ahcvc, '.;'":'•"••' '' -'-'.A i-"iii'i- '•'''''.r " -'"--iy'i" - - ' ' i- • ', .'"• 

''i7-''EPd!li.S, sa id Findings and Dotcrrainaticn v/oro dul^ f i l e d 
wi th t h e i .drai . - is trator on January 8, 1940, and are nov; on f i l e in • 
-Roora 5144, Dopartp-ent of Labor Bui ld ing , " a.=5.hinrton, D. C , and 
a v a i l a b l e for cxarainati.on or a l l inte-rostcd p a r t i e s : 

Signed a t ' ' ' ashington, D, C , t h i s 8th day of Januarj / , 1940, 

j f i A J r U j f i (Ay (AK.^ 

Harold Stein 
Presiding Officor 

(1/3/40) 
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APPE'DIX A 

A. All counties in tho Statos of; 

Io\"/a 
Î aine 
h'innesota . - ' ' 
Montana „' .„v.,'"' •' .;''* 
New Harapshire 
North Dakota ••'.,'• 

South Dakota 
Utah 
Vermont 
Wisconsin, and 
Wyoraing 

B. All the counties in tho State of Colorado except th© counties of: 

Adaras 
Arapahoe 
Baca 
Bent 
Cheyenne 
Crowley 
Denver 
Douglas . '" 
Elbert 
Kiovm 
Kit Carson 

Lincoln 
Logan 

' y Morgan 
• Otero 
••;h;; Phillips • 
'yyi Prowers 

, Pueblo 

Sodgv/ick 
Washington 

: Weld, and 
Yuma 

All the counties in the State of Connecticut except tho counties of: 

Middlesex 
New London 

Tolland, and 
Vftndham 

All tho counties in tho State of Idaho except the counties of: 

Ada 
Bene-vmh 
Canyon 
Gooding 
Jerora.e 
Latah 
Lev/is 

Lincoln 
I inidoka 
Noz Perce 
Ov.'yhce 
Payette, and 
Tv/in Falls 

All tho counties in the State of hichigo.n except the counties of: 

Berrian and " . Monroe " ' 
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A l l t h e c o u n t i e s i n t h e S t a t e of N e b r a s k a e x c e p t t h e c o u n t i e s of : 

Adaras 
Banner 
B u f f a l o 
Chase 
Chc;7/cr.nc 
C l a y 
Dav.i-s on 
Deuel 
Dundy 
F r a n h l i n 
Fro ' . a t i e r 
FIT m a s 
Gosper 
H a l l 

E a r l a n 
Hayes 
H i t c h c o c k 
J e f f e r s o n ^ 
Kea rney 
Kim.ball 
N t i cko l l s 
Pav/nec 
P e r k i n s 
P h e l p s 
.Rcdvi l low 
R i c h a r d s o n 
Til a v e r , and 
W e b s t e r 

A l l t h o c o u n t i e s i n t h e S t a t e of yi<:\{ ' fork e x c e p t t h e c o u n t i e s of: 

Gcnosoe 
h o n r o e 
Nassau 
N i a g a r a 
0 r l c ; ans 

Seneca 
•Suf fo i l -
".'p,yne 
W e s t c h e s t e r , and 
a l l t h e c o u n t i e s of •b]-.e C i t y of Nov/ York 

C, rho fol lov/ inf : c o u n t i e s i n t h e fcllovvdj-ip- s t a t e s ; 

State of Illinois 
Boone 
Bureau 
C a r r o l l 
Cook 
DeKalb 
DuPare 
Hender son 
Ucnry 
Jo D a v i e s s 
Eano 
K e n d a l l , .' 
Znox ^ , . 
Lalr.c 
La S a l l e V. 

Loo 
I cH' .nry 
l a r s h a l l 
I t^rcer 
Ogle-
P e o r i a 
Pi-itneLra, 
Rock Islojnd 
S t a r k 
Stephenson 
'arren 
• ' l i i tos ido 
"'."ill, and 
Tiinnebago 
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State of Indiana; 
Allen 
DeKalb . ., , • 
Elkhart '''. ^ 
Kosciusko -'-''•-'"̂  
Lagrange 

State of l.iassachusetts; 
Berkshire 
Franklin 
Haj'.ipden . ' • ' : 

State of ? issouri; 
Atchison 
Centrv _,. -,, 
Harri.'jon . '/ 
Holt 
I 'ercer '• ' •.. 
Nodaway ; 

..•A 

Stato of Nevada; 
Elko 
Eureka, and 
Y/hite Pine 

Marshall 
Noble 
Saint Joseph 
Steuben, and 
T.hitley 

' '/' 
Hara.pshirc 
.I'iddlesox, and 
Yforcester 

Pi'.tnam 
Schuvler 
Scotland 
Sullivan, and 
horth 

State of l-'OW Mexico: 
Colfax 
Nora 
Rio Arriba 

Santc Pe, and 
Taos 

State of Ohio: 
"''illiap.s 

State of Oregon! 
Bah-cTr ~ 
Clackar:as 
Deschutes ^..' 
Grant . '̂ ^ , '. 
Hood River •• 
Je-fforson ' '' 

Jjane 
Linn 
l a r 2 on 
Uraati l la 
Union, and 
'Yasco 

S t a t e of PcntLsylvania; 
feraV'f'o'rH' 
E r i e ''•• • 
Lackav.'anna 
! cKcan 
Pike 
P o t t e r 

Susquehanna 
Tioga 
" a r r c n 
Tiajmo, and 
"v/voiain K 
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State of ''.'Tashington: 
"(The Ian 
Ferry 
r:ing 
Kittitas -v ' ' • 

Lev.ds ...:'' 
Okanogan. .:̂. . ' 
Pend Oreille . . _ ' 
Pierce 

Skagit ".-y 
Skaraa.nia ; •, 
Snohomish 
Spokane 
Stevens 
1-jh.atoom, and 
Yakiraa 

(. •'' 

-"yy 
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